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PDunbartonshire
COUNCIL




	Community Loans Fund 

	Conditions of Loan


 Any Organisation which accepts Loan funding from the Community Loans Fund (hereinafter referred to as “the Fund” must comply with the following Conditions of Loan:
1. 
In these Conditions:-


“Conditions” means these Conditions of Loan agreed to by the Fund and the organisation.


“Fund” means the Community Loans Fund and those persons administering and managing the Fund on behalf of the Council.

“Council” means West Dunbartonshire Council.


“Loan” means the payment made to the Organisation in terms with these Conditions.


“Loan Application Form” means the application made by the Organisation for payment of the Loan.


“Organisation” means the recipient of the Loan in accordance with these conditions.


“Project” means the Loan funded activity run by the Organisation.


“Fund Administrator” means the administrator appointed by West Dunbartonshire Council on behalf of the Community Loan Fund to monitor the Organisation in accordance with these Conditions.

1.2
All references to statutory provisions in these Conditions shall include all amendments or re-enactments of those provisions made from time to time.

1.3 Singular words shall include the plural and vice versa save where the context of the words otherwise require.

1.4 Where either party does not exercise or enforce any of these Conditions, it shall not be deemed to have waived its right to do so at any subsequent time.

2.
General Conditions
2.1
An organisation receiving a Loan from the Fund shall have a written constitution (or in the case of a company, memorandum and articles of association) which clearly defines the responsibility, accountability and liability for public funds and establishes transparent and democratic procedures for the management of the Organisation.  In particular, the constitution or memorandum and articles of association shall be deemed to include the following provisions, which shall be observed throughout the period of the Loan:-


(a)
where the Organisation is an unincorporated association there shall be an obligation to appoint an executive or management committee (or any other body of persons, whatever its title, which exercises the functions of an executive or management committee) being all the executive members including all office bearers (such as Chairperson, Treasurer and Secretary); where the Organisation is a company the Board of Directors shall be deemed to exercise the functions of an executive or management committee;


(b)
the Organisation shall be obliged to intimate in writing to the Council 


the name of the Treasurer who shall be deemed to have principal responsibility for accounting, auditing and any other legal requirements of the Organisation's finances; 


(c)
a description of the functions of the executive or management committee and the powers and duties of each office bearer;


(d)
a prohibition on any person who is employed by the Organisation from being a member of the executive or management committee or any other committee (whatever its title) of the Organisation which seeks to exercise executive powers;


(e)
a definition of the quorum for general meetings, executive committee meetings, management committee meetings and separately for the election of office bearers and the admission of new members to the Organisation;


(f)
a provision for the holding of annual general meetings and for the preparation and submission of annual audited accounts to the Fund Administrator or other nominated officer accounting for Loan Funds awarded by the Council.  Separate accounts should be prepared for each Loan award;


(g) 
a provision that cheques drawn on the Organisation's bank account may only be signed by any two of no more than four authorised signatories all of whom must be members of the executive or management committee; provided that if the Fund is satisfied that the Organisation’s existing or proposed procedures for signing cheques provides for adequate and appropriate safeguards, the Fund may advise the Organisation that this clause shall not apply; and


(h)
a provision that the names and addresses of all members for the time being of the executive or management committee shall be given in writing to the Fund Administrator.  Any changes to membership of the executive or management committee shall be given in writing to the


Fund Administrator within ten working days of the resignation, retiral or



appointment prompting the change.

2.2
A Loan is awarded to the Organisation for the purposes outlined in the Loan Application Form.  It must be spent only for the purposes for which it is allocated. Activities with a political bias and political campaigning are specifically prohibited. 

2.3
The receipt of a Loan is no guarantee that further Loans will be available. 

2.4
The Lenders liability will be to make payment of the Loan to the Organisation. All other liabilities or claims are the responsibility of the Organisation.

2.5
(a)
The Organisation shall provide the Fund with such information concerning the Organisation as the Fund shall require.


(b)
The Organisation shall disclose to the Fund immediately any material change in the financial circumstances of the Organisation including any changes to the information contained in the Loan Application Form submitted by the Organisation to the Fund. 

2.6
Any Organisation receiving a Loan from the Fund shall acknowledge the support of the Fund in all publicity material. 

2.7
Payment of the loan will be made following the offer of loan and conditions of loan having been agreed and signed by the Organisations committee. In most cases, the Council will make payments by Bank Automated Clearing System (BACS) unless alternative arrangements are made by agreement with the Council.
2.8
Loan repayments will be due to be paid on a monthly basis by direct debit or standing order over a maximum period of 5 years.  It is a material and essential condition of the loan that all sums due by the Organisation to the Fund must be paid timeously.
2.9
Monies must be expended and drawn down according to the timescale detailed in the loan facility letter. Where a project exceeds the original timescales as approved by the Fund or remains substantially incomplete at the expected conclusion date, the Council reserves the right to seek early repayment of the loan.  Applicants should request an extension of the period of award, in writing, and should indicate the reason for this. No guarantee can be given that any request for extension of this period will be granted.
2.10
Organisations will provide the Fund with an annual statement detailing how the project has met the following criteria:

· Improve the appearance of the West Dunbartonshire Council area

· Attract people into West Dunbartonshire

· Create job opportunities within West Dunbartonshire

· Positively raise the profile of West Dunbartonshire

· Enriching the lives of residents within West Dunbartonshire
· Contribute towards the development of a larger scale project with a longer term goal


This annual statement will be required until either the project is complete or the loan is repaid in full (whatever date is the latest).

2.11
Organisations will provide a breakdown of how the loan has been spent and provide in advance and for the Fund’s approval a project plan on how the loan will be spent. 
2.12
Organisations which do not comply with these Conditions of Loan will not be eligible to apply for Loans in future years except at the discretion of the Fund.
2.13
Additional Conditions of Loan may be set by the Fund at its discretion at any stage of the Project.  In this event Organisations will be notified in writing. 

2.14 In the case of Organisations covering more than one local authority area and/or COSLA national partner Organisations, or at the Council’s sole discretion, the Fund shall, be entitled to waive or relax specific Conditions of Loan at any time but reserves the right to reinstate them. If Conditions are waived, relaxed or reinstated the Organisation will be notified of this in writing.

2.15
The Fund reserves the right to withhold, reduce or terminate the Loan or any part of the Loan if it appears that the Project or any part of it has not been undertaken in a satisfactory manner or in accordance with these Conditions.

2.16
The Organisation shall ensure that it complies with West Dunbartonshire Council’s Equal Opportunities Policies and all applicable legislation including but not restricted to the Disability Discrimination Act 1995, the Sex Discrimination Act 1975, the Race Relations Act 1976 and the Race Relations (Amendment) Act 2000.    

2.17
The Council will not accept liability for any damages or injuries associated with projects or equipment for which loan support has been given.
2.18
The Council will not provide loans for retrospective capital works. The purpose of the application must not have started in any way prior to the approval of the loan.

2.19
If the Organisation that has received a loan is disbanded or cannot afford to repay the loan, then goods, equipment or facilities purchased from the loan will revert to the Council and the Organisation shall forthwith take all necessary and legally competent steps to transfer the title of all such moveable property to the Council. If the goods, equipment or facilities have been lost, stolen or damaged and not replaced, all monies obtained from their insurance be reimbursed to the Council.  If requested by the Fund or the Council, the Organisation will assign its rights under the relevant insurance policy.
2.20
If the project is one that involves and is dependent upon contribution from a number of bodies, payment of the loan will not be made until the Council is satisfied that such contributions are in place.
3.

Personnel Procedures


The Organisation is required to recruit, employ and manage staff and volunteers in accordance with the applicable law.

3.1
The Organisation must ensure that it:-


(i)
recruits and manages employees and volunteers fairly and provides equal opportunity for all as a continuing feature of their management practices


(ii)
handles disciplinary matters in accordance with the applicable legislation;


(iii)
creates and maintains a safe and healthy working environment;


(iv)
is satisfied that any staff or volunteers having contact with children or young people are suitable for this purpose.  Organisations must have in place a system for obtaining Standard or Enhanced Disclosure Scotland checks, or any other relevant information as determined by the Fund Administrator, or for confirming references from previous employers or placements and verifying qualifications and experience; and

(v) 

Depending on the type of project, the Organisation shall procure that all insurances required for the carrying out of the Project are in place prior to the commencement of the Project and throughout the period of the Project.  Without prejudice to the generality of the foregoing this shall apply in particular to public liability insurance cover for any assets acquired by the Organisation and activities carried out and funded by the Loan.  The Organisation shall exhibit proof of this to the Council as and when required.

4.
Arrangements for Loan Payment

4.1
Capital Expenditure on Construction/Adaptations undertaken by the

Organisation

Loan payments will be made based on the lower of the quotations submitted and/or evidence of anticipated cost where applicable. 
4.2
In the case of Loans specifically for purchasing equipment, invoices or


receipts must be submitted to the Fund Administrator within 28 days of


purchase.

4.3
Budget limits agreed between the Council and the Organisation for the


Project(s) must be adhered to. No additional unapproved expenditure for the Project(s) should be made by the Organisation at any time.

5.
Property, Assets and Equipment

5.1
The Loan fund and all property, assets and equipment  the acquisition of


which were funded by the Loan fund, shall be the property of the trust as


provided for in clause 6 below.

5.2
The Organisation shall open up a Trust account to which and from which all


payments in respect of the Loan shall be made. This Trust account shall be


kept separate from any other bank accounts held by the Organisation.

In particular and unless the Council agrees otherwise:-

(a) all land and buildings including leasehold interests; and 

(b) all moveable property, assets and equipment with a value of £50,000 or more and including for the avoidance of doubt  a bulk or fleet acquisition  of such moveable property with an aggregate value of £50,000 or more;


Purchased in whole or in part with the aid of a Loan shall become trust


property and shall not be disposed of without the consent of the  Council until the loan is repaid in full.  The Council shall be entitled to specify the terms and conditions under which such assets shall be held by the Organisation .

5.3
The Organisation must additionally  ensure that: 
(a) moveable property with a value of less than £50,000 which has been acquired or improved with the aid of a Loan will not be sold or otherwise disposed of, or appropriated to users other than those approved by the Council in the Organisation’s, Loan Application Form until the Loan is repaid in full; and

(b) any such disposal will not realise for any other person cash benefit from public funds until the loan is repaid in full.

5.4
The Organisation shall ensure that any assets or equipment purchased with a Loan are fully and properly maintained and are used only for the purpose for which their purchase was intended. It will, at any time, if requested, make any assets or equipment purchased with a Loan available for inspection by West Dunbartonshire Council’s auditors. 

5.5
The Council reserves the right to adjust the payment of the Loan, or require repayment, in the event of equipment or facilities provided with the aid of the Loan being disposed of or appropriated to other users. Similarly, if equipment or facilities have been lost, stolen or damaged and not replaced to the same standard, the Council reserves the right to be reimbursed by the Organisation once they have obtained any insurance monies due.

5.6
The Organisation shall keep an inventory of all assets acquired or improved with a Loan provided by the Fund.  The inventory of assets kept under this Condition shall be updated annually and intimated to the Fund Administrator within ten days of the Organisation's annual general meeting.  The Organisation shall be responsible for maintaining assets acquired or improved with a Loan provided by the Fund and providing appropriate insurance for same.

5.7
Any assets acquired or improved with a Loan will not be sold or otherwise disposed of without the prior written approval of the Council (and in particular such approval may be withheld, if in the Councils opinion the disposal is not justified or the disposal would result in the assets being used for a purpose which would not otherwise attract from public money). In the event that money or money’s worth is received on disposal of any such asset the Organisation shall repay said sum to the Council unless the Council consents to the application of the money towards an objective of the Organisation.

5.8
Following full repayment of the Loan and all costs associated with the repayment  by the Organisation to the Council, all property. assets and equipment purchased by the Organisation shall become the absolute property of the Organisation.
6.

The relationship between the Council and the Organisation
6.1

By acceptance of these Conditions of Loan by the Organisation a relationship of Trust shall be constituted between the Council and the Organisation . As specified in clause 5 above the Loan funds and any moveable and heritable property or rights of property wholly or partly  acquired by the Organisation using the Loan funds shall be held in trust by the Organisation on behalf of the Council until full repayment of the Loan to Council.  The purposes of the Trust shall be to assist  in the purchase  of capital assets ( both heritable and moveable) or the  cost of capital works required for the activities of the Organisation as specified in the Application Form  lodged by the Organisation and approved by the Council or the Fund on behalf of the Council.
6.2
Where the Organisation is a body corporate such as a company or limited liability partnership, the trustee shall be the body corporate. Where the organisation is a non incorporated organisation the trustees shall be the the members from time to time of the executive or management committee who shall by their appointment hold the post of ex officio trustees of the Council

6.3
The legal beneficiary of the trust throughout the period of the Loan shall be the Council.

6.4
Following full repayment of the Loan and all costs associated with the repayment  by the Organisation to the Council  and there being no outstanding issues with respect to the operation of the Trust and the due performance of the Trustees, the Trust shall ipso facto be terminated. 

6.5
For each Organisation in receipt of a Loan from the Fund a Fund Administrator will be allocated who shall ensure that:-

  

(a)
the agreed standards, targets and levels of service for the Project are being met;

(b) expenditure is made only on items included in the Loan Application


Form and that purchases are made in a fair and open manner;  
(c)
proper accounting and book-keeping arrangements are introduced and maintained with the production of estimates, monitoring statements and financial accounts; 

(d) the Organisation complies with the arrangements for the Loan
repayment.

(e) 
the Organisation complies with these Conditions of Loan and;

(f)
reports on the funding and operation of the Organisation are provided to the Council as and when required.

6.2
To enable the Fund Administrator to carry out the above duties, he/she, or any other authorised officer of the Council or their auditors, as required, must be allowed access to the Organisation’s premises at all times.  This includes access to books and records (including financial records) on request, and attendance at the Organisation’s management and/or board meetings.

6.3
The Fund Administrator will be the main source of contact between the Organisation and the Council.  Organisations shall request assistance or guidance and shall seek independent advice at the Organisation’s own expense when necessary.  

6.4
In the event that any sums of money may become due to the Council as a consequence of these Conditions of Loan and/or by operation of the Trust as  hereby created and specifically ( but without prejudice to  the foregoing generality) as a result of the negligence or dishonesty of a member or members of the executive or management committee of the Organisation in question (which, for the avoidance of doubt, will include directors of limited companies and partners and directors of a limited liability partnership), then any such member, partner or director shall on demand pay the sum due to the Council.  Prior to payment of the Loan to the Organisation each director, partner and member of the executive or management committee of the Organisation shall sign a legally binding personal guarantee in a form specified by the Council guaranteeing the payment of all such sums as may become due by him or her and by his or her fellow members, partners or directors as the case may be. The provisions of this clause 6.7 are in addition to and without prejudice to any remedies available to the Council under the law of contract or trust law.

6.5
If any of the circumstances described below exist, or the Council reasonably believes that any of the circumstances exist or may come to exist, then the Loan shall be repaid wholly or in such part as the Council shall determine and the Council may take whatever action it deems necessary to safeguard property purchased with a Loan including taking delivery of that property.  

Circumstances which may lead to such action are:-


   (a)
where any part of the Loan or any asset(s) purchased with the Loan is/are not being applied for purposes for which the Loan was allocated;


   (b)
where the affairs of the Organisation are, in the Councils opinion, not properly managed;


(c)
where any executive member, any employee of the Organisation or anyone else associated with the Organisation, has unreasonably failed to observe guidance from the Fund Administrator or any other officer of the Council;


(d)
where records of the Organisation are not kept complete, accurate and up-to-date;


(e)
where liabilities of the Organisation to a third party are (including the payment of wages, income tax and national insurance contributions) not being honoured;


(f)
where the Organisation has failed to follow advice or directions given by the Fund Administrator or any other officer of the Council to provide documents or information sought by the Fund Administrator or any other officer of the Council; or

(g)
where the Organisation has an executive member, member or employee who, in the opinion of the Council, is not a fit and proper person.


(h)
Generally where there is in the opinion of the Council a breach of these Conditions of Loan or a breach of the Trust  hereby created.

7.
Book-keeping, Accounting and Audit

7.1
Organisations must ensure that all expenditure and income associated with the Organisation is properly recorded and that all invoices and receipts are retained for inspection by the Fund Administrator, other authorised officers and the Council’s auditors for at least three years after the final loan repayment has been made. The Organisation should also take account of the need to keep records for certain periods specified by other agencies such as the Inland Revenue, Customs and Excise and the European Commission.

7.2
It is a material and essential condition of all Loans that a qualified accountant must be appointed to audit and certify the annual accounts of the project.  Failure on the part of an Organisation in this respect shall entitle the Council and the Loan Fund to demand immediater repayment of the Loan and all remedies available to the Council and the Loan Fund in terms of the Loan shall become immediately available.


An appropriate qualification for the purposes of this condition is membership of one of the following bodies:-


(i)
the Institute of Chartered Accountants in Scotland;


(ii)
the Institute of Chartered Accountants in England and Wales;


(iii)
the Institute of Chartered Accountants in Ireland;


(iv)
the Chartered Association of Certified Accountants;


(v)
the Chartered Institute of Management Accountants;


(vi)
the Institute of Company Accountants;


(vii)
the Association of International Accountants; or

(viii) the Chartered Institute of Public Finance and Accountancy.


The Organisation heregy warrants to the Council and the Loan Fund that the terms of appointment of the accountant shall require the accountant in arriving at their opinion he or she is required to consider, and to report to the Council and the Loan Fund on any of the following matters in respect of which they are not satisfied:-

(a) whether proper accounting records have been kept by the Organisation;


(b)
whether the Organisation’s balance sheet and profit and loss account (or equivalent) are in agreement with the accounting records;


(c)

whether they have obtained all the information and explanations which they consider necessary for the purposes of their work; and

(d) if applicable, whether information given elsewhere in the Organisation’s annual report is consistent with the financial statements.


These accounts must be submitted to the Fund Administrator no later than three months after the end of the Organisation's financial year.  Failure to comply with this may result the outstanding sum being due for immediate repayment.  


Where the total loan awarded is £10,000 or more the accounts must be reported on by a qualified accountant being an independent person eligible under section 25 of the Companies Act 1989 for appointment as a company auditor, or a person eligible under section 34(1) of the Companies Act 1989 for appointment as auditor of an unquoted company (as defined in that section). 

7.3
The Council and its auditors reserve the right to conduct an audit of


the Organisation’s financial records, including those relating to all other sources of income and expenditure, at any time and to discontinue and reclaim the Loan, partly or completely in cases where these Conditions of Loan are not being adhered to.

8.
Surplus Funds

8.1
If the final Project costs for which the Loan was intended are less than the Loan awarded to the Organisation the surplus will be returned forthwith to the Council.
9. Land and Buildings


Where Council property is involved in the Project, advice from the Estates Section of West Dunbartonshire Council’s Economic, Planning & Environmental Services Department in relation to property costs, including rent, rates and insurance, and the suitability and availability of such premises shall be sought at the earliest opportunity and in any event prior to approval of the Loan by the Loan Fund and the Council.  Where the Organisation has been awarded a loan towards the cost of land or building, it must ensure that:-

9.1
In the event of a disposition of land/ or buildings by the Council to the Organisation a first ranking standard security securing repayment of the Loan and the due performance of the conditions of the Loan will be delivered to the the Council on release of the Loan to the Organisation.

9.2
terms and conditions relating to the possible acquisition or lease of property are submitted with the Loan Application Form, without any contractual obligation having been concluded;

9.3
all appropriate planning and building warrants are obtained and evidence of


same produced;

9.4
all works are carried out only with the prior written approval of the owner and any heritable creditor;

9.5
following any work involving land, buildings or roads any reinstatement work


is carried out to the full satisfaction of the owners and any regulatory authority having jurisdiction in respect of the works in question and that a written statement to this effect is produced by the Organisation. Financial provision for reinstatement costs must be included in the Organisation’s Loan Application Form;

9.6
a copy of the invoice for capital works, and in due course, when the work has


been completed, an audited and certified statement of final costs is submitted to the Fund Administrator of the Council no later than 28 days after completion and;
9.7
the Loan will be applied only to the specific work stipulated in the Loan Application Form.

9.8
Where a Project involves improvement of premises or requires possession of land, the applicant will require to be the owner or tenant (on a lease for 5 years or more) of the premises or land before a loan will be released.
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	Community Loans Fund 

	Acceptance of Loan


Condi
Organisation …………………….…………………………………………………………..
(referred to as “the Organisation” in the foregoing Conditions of Loan).


Loan Reference: ……………………………………………………………………………
Dear Sirs,
We ..............................................................................................................(insert names)

holding the office of...............................................................................(insert position)

accept on behalf of and as duly authorised by the above Organisation, the Offer of Loan and the Conditions of Loan contained in the foregoing Condition of Loan.

We confirm that all of the above mentioned Conditions of Loan are acceptable to the above-noted Organisation and will continue to be binding in the event of any subsequent change in office bearers.

We confirm and personally warrant that we are duly authorised signatories of the above mentioned Organisation and have express authority to accept the Community Loan Fund Offer of Loan and Conditions of Loan and to enter into the Trust arrangement on behalf of the above mentioned Organisation.

First Office Holder
Signature……………………………………………………………………………………..
Name (Print in Block Capitals)……………………………………………………………..

Date...............................................................................................................................
Position held in Organisation.........................................................................................
Second Office Holder
Signature……………………………………………………………………………………….
Name (Print in Block Capitals)……………………………………………………………..

Date...............................................................................................................................

Position held in Organisation.........................................................................................
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UNDERTAKING TO BE SIGNED BY TWO OFFICE BEARERS
OF THE EXECUTIVE OR MANAGEMENT COMMITTEE

(to be attached to Loan Acceptance)

Organisation …………………….…………………………………………………………..

(referred to as “the Organisation” in the foregoing Conditions of Loan).


Loan Reference:…………………………………………………………………………….
TO:
The Community Loans Fund

c/o West Dunbartonshire Council 


Council Offices


Garshake Road


Dumbarton


G82 3PU


FAO Sandra Martin 
We, *……………………………………………………………………………………………...
holding the office of** ………………………………………………………………………...                                                        hereby undertake to pay on demand to the Council on behalf of the Community Loans Fund any sum of money which becomes due to the Fund in terms of the foregoing Conditions of Loan as a result of my or my fellow trustees breach of trust, breach of the Conditions of Loan, negligence or dishonesty.   

*  Insert name 

** Insert office held

​​​​​​​​​​​​​​​​​___________________________________________________________________

Members Full Name:……………………………………………………………………..
Members Full Address……………………………………………………………………

Members Signature:………………………………………………………………………

Date of signing………………………………………………………………………………

Place of signing………………………………………………………………………………..

Witness Full Name……………………………………………………………………………

Witness Full Address…………………………………………………………………………

Witness’ Signature……………………………………………………………………………

Date of signing………………………………………………………………………………


Place of signing………………………………………………………………………………..

N.B.  Please ensure that a separate Undertaking Form is signed by each member of the Organisation’s executive or management committee (or by the directors and partners in the event of a company or limited liability partnership). The Loan shall not be released until all Undertakings are delivered to the Council or the Loan Fund on behalf of the Council. An extract of the Organisation’s minutes agreeing to accept the Funds  Conditions of Loan and entering into of the must be submitted along with the Undertakings

